STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
RONALD J. CLARDY,
Petitioner,
VS. Case No. 06-2815

DEPARTMENT OF CORRECTI ONS,

Respondent .
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RECOMVENDED ORDER

A formal hearing was conducted in the case on Decenber 7,
2006, in Tallahassee, Florida, before D ane C eavinger,
Adm ni strative Law Judge with the Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Ronald J. Cardy, pro se
115 Sioux Trail
Crawfordville, Florida 32327

For Respondent: Joshua E. Laws, Esquire
Fl ori da Departnment of Corrections
2601 Blair Stone Road
Tal | ahassee, Florida 32399-2500

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner has been the
subject of an unlawful enploynent practice based on gender or

handi cap.



PRELI M NARY STATEMENT

On March 28, 2002, Petitioner, Ronald J. Cardy, filed a
Charge of Discrimnation with the Florida Comm ssion on Human
Rel ations (FCHR). On May 24, 2002, Petitioner filed an Amended
Charge of Discrimnation. The Arended Charge of Discrimnation
al | eged that Respondent had subjected Petitioner to unlawf ul
enpl oynent actions based on gender, sexual harassnent and
handi cap (obesity) against the Respondent.

On January 30, 2004, the FCHR filed a Notice of
Determ nation: No Cause. Petitioner received a copy of the
Determ nati on and was aware that he had 35 days from the date of
the Notice to file a Petition For Relief. Thereafter, on
March 8, 2004, 38 days after the issuance of the Notice of
Determ nation, Petitioner filed a Petition for Relief alleging
the sane facts as contained in his earlier Charge of
Di scri m nati on.

On March 9, 2004, FCHR properly issued a Final Oder of
Dismssal finding it had no jurisdiction based on the
untinmeliness of the Petition For Relief. At sone point,
Petitioner provided a postal receipt dated within the 35-day
time period for filing the Petition For Relief. On March 19,
2004, FCHR issued a Recission of Notice of Dism ssal and
reopened Petitioner's case. The matter was referred to the

Division of Adm nistrative Hearings for a formal hearing.



Respondent filed a Motion to Dism ss based on the
untineliness of the Petition For Relief. An evidentiary hearing
was held on the Respondent's Mdtion to Dismss. On May 6, 2004,
an order was entered finding the Petition For Relief untinely
and di sm ssing sane. The matter was transferred to FCHR

On August 4, 2004, FCHR issued an Order Remanding the
Petition For Relief Froman Unlawful Enploynent Practice and
jurisdiction was returned to the Division of Adm nistrative
Hearings. The matter was set for hearing and Respondent filed a
Renewed Mdtion to Dism ss.

Additionally, on Novenber 5, 2004, Respondent filed a
Petition for a Wit of Prohibition in the First District Court
of Appeal. The Hearing was conti nued.

On Novenber, 22, 2004, Respondent's Renewed Mdtion to
Di sm ss was granted based on the earlier order of dismssal.

On Decenber 7, 2004, The Respondent's appeal was
voluntarily dism ssed, in part. Eventually, the entire appeal
was di sm ssed on February 18, 2005.

Si mul taneous with the dism ssal, Respondent filed a
Petition to Review Nonfinal Agency Action with the First
District Court of Appeal. The case was placed in abeyance with

a status report required at the conclusion of the appeal.



On Septenber 28, 2005, the District Court renmanded the case
to FCHR  No opinion was attached to the copy of the remand
filed with the Division of Adm nistrative Hearings.

On May 25, 2006, the case was closed due to inactivity and
the failure to advise the undersigned of the status of the case
or whet her further proceedi ngs were necessary.

On August 3, 2006, an Order Remanding the Petition was
filed with the Division of Administrative Hearings. The case
was re-opened on August 4, 2006. The case was then set for
heari ng.

At the hearing, Petitioner testified in his own behalf and
of fered four exhibits into evidence. Respondent offered the
testi nony of one witness. Additionally, two joint exhibits were
i ntroduced i nto evidence.

After the hearing, Petitioner and Respondent filed Proposed

Recommended Orders on January 12, 2007.

FI NDI NGS OF FACT

1. Petitioner is a |licensed Registered Nurse. He was
hired by Respondent on April 4, 1997, in its nedical facility at
@ul f Coast Correctional facility. 1In 2000, Petitioner's
supervi sor was Panel a Spears, R N

2. At sone point, Nurse Spears becane friends with Chris

Ml es, a Licensed Practical Nurse, who worked on Petitioner's



shift. Nurse Spears would sonetines talk with this L.P.N in
her office. Sonehow, Petitioner felt his authority as the shift
nurse was underm ned by this relationship. It was not clear
fromthe record what the basis of Petitioner's belief was, but
his belief seenmed to be related to the fact that Petitioner had
to wait to speak with Nurse Spears.

3. On May 5, 2000, Petitioner conplained to Nurse Mles
that he felt she was being treated with favoritism by Nurse
Spears. Apparently, the discussion caused an uproar at the
shift change and there was sonme agreenent to swap shifts anong
the nurses to allow things to cool off.

4. Around May 10, 2000, Nurse Odom filed sexual harassnent
charges agai nst Petitioner for alleged comments and j okes of a
sexual nature ("spanking the nonkey", "choking the chicken"
cross-dressing i nuendos, use of handcuffs during sex, going to
naked bars). 1In addition Nurse Mles filed a hostile work
envi ronment conpl ai nt agai nst Petitioner because he all egedly
threatened to spread runors about her. Nurse MIles’ conplaint
did not involve sexual harassnment. Nurse Nowak filed a sexual
harassnent conpl ai nt agai nst Petitioner, but w thdrew her
conplaint, indicating that she did not have a conplaint with
Petitioner and that she felt pressure to file her conplaint.

Nurse Spears did not file any conplaint agai nst Petitioner.



Petitioner testified these nurses had been pressured into
filing their conplaints. However, he had no independent
personal know edge of such pressure and other than hearsay,
of fered no evidence of such pressure. Respondent, also did not
of fer any evi dence denonstrating that such behavior was sexually
har assi ng, as opposed to sinply vengeful and petty behavior by a
supervi sor.

5. On August 15, 2001, Dr. Glo in front of co-workers and
staff, called Petitioner, who is obese, a “fat |lazy bum”
Petitioner filed a hostile work environnent conpl ai nt agai nst
Dr. Glo and an incident report was filed. The evidence
denonstrated that Dr. G 1o was known for deneaning or belittling
everyone and having a harsh manner. The coment was not rel ated
to any of the earlier conplaints of the nurses, but to Dr.
Glo' s irritation towards Petitioner for calling himat homne.
There was no evidence that denonstrated this coment constituted
di scrimnation or harassnment based on Petitioner's obesity.

Li kewi se, there was no evidence that Petitioner's obesity was a
handi cap or viewed as a handi cap by his enpl oyer.

6. Respondent pursuant to its policy on sexual harassnent
conplaints investigated the conplaints. Several w tness/co-
wor ker statenents were taken during the investigation that
indicated M. Cardy, along with other enployees, had nade sone

statenments or jokes of a sexual nature. The investigation took



a considerable period of tine. Again the record was not clear
as to what caused the length of the investigation or whether the
| ength of the investigation was unusual. However, on

February 8, 2002, as a result of the investigation, Petitioner
received a witten reprimnd for unspecified sexual jokes or
comments. Petitioner filed a grievance regarding the reprimnd.
The grievance was denied in both Step 1 and Step 2 of the

gri evance process. There was no evidence that denonstrated

ei ther the undertaking of this investigation or the
investigation itself constituted sexual harassnent.

8. However, on June 10, 2002, Petitioner filed a sexua
harassment conpl ai nt agai nst Respondent, the conpl ai ni ng nurses
and Dr. Glo for gender and disability discrimnation. As with
the nurses' conplaints, the Respondent, pursuant to its policy,
i nvestigated Petitioner's conplaints.

CONCLUSI ONS OF LAW

9. The Division of Admi nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceedi ng. 88 120.57 and 120.60, Fla. Stat. (2007), and
§ 760.11, Fla. Stat. (2006).

10. Chapter 760, Florida Statutes, prohibits
discrimnation in the workpl ace based on a person's race,

gender, religion, national origin or handicap.



11. In this case, Petitioner does not allege harassnent
based on sexual demands or that the ternms or conditions of his
enpl oynent were conditi oned upon conpliance with his enployer’s

sexual demands. Burlington Indus, Inc. v. Ellerth, 524 U S.

742, 753-54 (1998). Instead, Petitioner alleges that he was
subjected to a hostile work environnment based on ot her conduct.
12. In order to establish a case of discrimnation based
on a hostile work environnment, Petitioner nust prove a hostile
wor k environnment that anounts to an alteration in the terns and

conditions of enploynent. Mendoza v. Borden, Inc., 195 F. 3d

1238, 1245 (11th Cr. 1999).
13. Under Mendoza Petitioner nmust establish five elenents
to denpnstrate a hostile work environnent claim

(1) That he or she belongs to a protected
group; (2) That the enpl oyee has been

subj ect to unwel come sexual harassnent, such
as sexual advances, requests for sexual
favors, and ot her conduct of a sexual

nature; (3) That the harassnent nust have
been based on the sex of the enployee; (4)
That the harassnent was sufficiently severe
or pervasive to alter the terns and
conditions of enploynent and create a

di scrimnatorily abusive working
environnent; (5) A basis for holding the
enpl oyer liable. Id. at 1245. (citing
Henson v. City of Dundee, 682 F.2d 897, 903-
05 (11th Cr. 1982).

14. Neither Title VIl nor Chapter 760 is a federal or
state “civility code” that guarantees every enpl oyee a

sanitized, professional work environment. The Mendoza Court



stated, “W have never held that workplace harassnment, even
harassnment between nmen and wonen, is automatically
di scrimnation because of sex nerely because the words used have

sexual content or connotations.” Oncale v. Sundowner O fi hore

Services, Inc., 523 U.S. 75, 81 (1998). Sinple teasing, offhand

comments, and isolated incidents, unless extrenely serious, wll
not amount to discrimnatory charges in the terns or conditions

of enploynent. Faragher v. Cty of Boca Raton, 524 U S. 775,

788 (1998). Nor do such comrents or workpl ace harassnent
affects a term condition, or privilege of enploynment within the

meaning of Title VII. Meritor Savings Bank, FSB v. Vinson, 477

US 57, 67 (1986). “The critical issue, Title VII's text

i ndicates, is whether nenbers of one sex are exposed to

di sadvant ageous terns or conditions of enploynent to which
menbers of the other sex are not exposed.” 1d. (quoting Harris

v. Forklift Systens, Inc., 510 U S. 17, 25 (1993) (G nsburg J.

concurring). |In order to establish that the harm all eged was
based on his sex, Petitioner "nust show that but for the fact of
his sex, he would have not been the object of harassnent.”
Mendoza, 195 F.3d at 1248 n.5 (quoting Henson, 682 F.2d 904).

15. As indicated above, Petitioner has nmade no accusations
and offered no proof that he was subjected to any sexual
advances by any of the Respondent’s enpl oyees. Petitioner only

clainms that he was investigated for sexual harassnent and that



this investigation equals gender discrimnation. |In this
regard, Petitioner has not established a prima facie case of
di scrim nation based on sex.

16. Moreover, the evidence did not denonstrate that
Petitioner was treated any differently than any ot her Depart nent
enpl oyee. Serious allegations were nmade agai nst Petitioner,
nanmel y, that he was subjecting his co-workers to unwanted sexua
j okes and conments. Pursuant to Respondent's policy, the
conpl aints were taken seriously and investigated. Respondent
conducted interviews of the conplaining enployees and
Petitioner. In response, Respondent issued a witten reprimand
to Petitioner. Respondent foll owed the sane process when
Petitioner filed simlar allegations against his co-workers.
There was no evidence to suggest that any of the methods
enpl oyed by Respondent in its investigation anmunted to
di scrim nation.

17. Finally, in hostile work environnment clains, the
Petitioner nmust establish that an enpl oyer’s all eged harassi ng
actions towards an enpl oyee are sufficiently severe or pervasive
to alter the conditions of the Petitioner’s working environnent.
Mendoza, 195 F.3d at 1245. (citing Meritor, 477 U.S. at 67).

As the United States Suprene Court held, “Wen the workplace is
perneated with discrimnatory intimdation, ridicule, and insult

that is sufficiently severe or pervasive to alter the conditions

10



of the enpl oynent and create an abusi ve worki ng environnent,
Title VIl is violated.” Harris, 510 U S. at 21.

18. Establishing that harassing conduct was sufficiently
severe or pervasive to alter an enployee’'s terns or conditions
of enpl oynent contains an objective and a subjective conponent.
Mendoza, 195 F.3d at 1246 (citing Harris, 510 U S. at 21-22).
Petitioner nust “subjectively perceive” the harassnent as
sufficiently severe or pervasive as to alter the terns and
condi tions of enploynent, and this subjective perception nust be
obj ectively reasonable. Mendoza, 195 F.3d at 1246 (citing
Harris, 510 U S. at 21-22). The working environnment nust be one
that a reasonabl e person would find hostile or abusive, and that
the victimsubjectively perceived to be abusive. Mendoza, 195
F.3d at 1246 (citing Harris, 510 U.S. at 21). Further, “the
obj ective severity of harassnent should be judged fromthe
perspective of a reasonable person in the plaintiff’s position,
considering all the circunstances.” Mendoza, 195 F. 3d at 1246
(citing Oncale, 523 U. S. at 81) (quoting Harris, 510 U. S. at
23) .

19. The United States Suprene Court has identified four
factors to determ ne whet her harassnment has objectively altered
an enpl oyee’s terns or conditions of enploynent: (1) The
frequency of the conduct; (2) The severity of the conduct; (3)

Whet her the conduct is physically threatening or humliating, or

11



a nmere offensive utterance; and (4) Wether the conduct
unreasonably interferes with the enpl oyee’s job perfornmance.
Id. (citing Harris, 510 U S. at 23).

20. Petitioner conplains that he was investigated and
given a witten reprimand. This happened one time. This
conduct was not severe; in fact, Petitioner never clainms it was
severe. The Departnent was foll ow ng established polices and
procedures that protects both conplai nants and the subject of
the investigation. There was no physically threatening or
hum i ati ng conduct by the nurses. The investigation was
conducted by the inspectors in the normal course of business,
and not in front of Petitioner or his co-workers. Likew se, the
comment by Dr. G lo occurred once and was unrelated to the
nurses conplaints. The comrent did not unreasonably interfere

with the enployee’s job performance. See Wiss v. Coca-Col a

Bottling Co. of Chicago, 990 F.2d 333,337 (7th Cir. 1993)

(hol ding Petitioner’s clainms supervisor repeatedly asked about
her personal life, told her how beautiful she was, asked her on
dates, called her a dunb bl onde, put his hand on her shoul der at
| east six tinmes, placed “l love you” signs in her work area, and
tried to kiss her once at a bar and twi ce at work were not

sufficient for actionable sexual harassnent); Adusumlli v. Gty

of Chicago, 164 F.3d 353, 357 (7th G r. 1998) (holding actions

insufficient to support hostile environnment claimwhere co-

12



enpl oyees teased Petitioner, nade sexual jokes ained at her,
asked her what “putting one rubber band on top and another on

the bottom neans,” comented about her | ow neck tops, repeated
staring at her breasts with attenpts to nake eye contact, and
four incidents of touching her arm fingers or buttocks); Quinn

V. Geen Tree Credit Corp., 159 F.3d 759,768 (2nd Cr.

1998) (hol ding that statenment that Petitioner had the “sleekest

ass” in the office plus single incident of “deliberately”
touching plaintiffs “breast with some paper that he was hol di ng
in his hand” were insufficient to alter the terns or conditions

of the plaintiffs enploynent); Baskerville v. Culligan Int’l

Co., 50 F.3d 428,430 (7th Cir. 1995) (holding insufficiently
severe or pervasive to support a hostile-environnment claimnine
i nstances of offensive behavi or over seven nonths including
pretreated references to plaintiff as a “tilly” and a “pretty

girl” and one instance of sinulated masturbation); Sprague v.

Thorn Anericas, Inc., 129 F.3d 1355, 1365-66 (10th G r. 1997)

(hol ding five “sexual ly-oriented, offensive” statenents over

si xteen nonths insufficient to show hostile environment, even

t hough one of the harasser’s statenents occurred while he put
his arm around plaintiff, |ooked down her dress and said, "Wll,

you got to get it when you can"); Glloway v. General Mdtors

Service Parts Operations, 78 F.3d 1164, 1167-68 (7th Cr. 1996)

(hol di ng of fensive coments including repeatedly calling the

13



plantiff a "sick bitch" insufficient under Harris becane not

necessarily gender-related); Hopkins v. Baltinore Gas &

Electric, Co., 77 F.3d 745, 753-54 (4th Cr. 1996) (holding

evi dence that the harasser "bunped into [the plaintiff],

positioned a magni fying gl ass over the [the plaintiff's] crotch,
flipped his tie over to see its |abel, gave hima congratul atory
kiss in the receiving line at [a] wedding, and stared at himin
t he bat hroom' insufficient to establish violation of Title VII);

Kidwai v. McDonald' s Corp., No. 93-1720, 1994 W. 136971 (45th

Cir. 1994) (holding insufficient under Harris seven incidents,
i ncludi ng one instance in which harasser asked plaintiff whether

"she was in bed with soneone"); see also DeAgnelis v. El Paso

Mun. Police Ass'n., 51 F.3d 591, 593 (5th Gr. 1995) ("A hostile

envi ronnent claimenbodies a series of criteria that express
extrenmely insensitive conduct against wonen, conduct so
egregious as to alter the conditions of enploynent and destroy

their equal opportunity in the workplace."); Indest v. Freenan

Decorating, Inc., 164 F.3d 258, 263 (5th Cir. 1999) ("All of the

sexual hostile environnment cases decided by the Suprenme Court
have involved patterns of allegations of extensive |ong |asting,
unr edressed, and uni nhi bited sexual threats or conduct that
pernmeated the plaintiffs' work environnent.")

21. Plaintiff's claimof discrimnation based on handi cap

also fails for the same reasons as his claimof sex

14



discrimnation. First, he failed to produce conpetent
substantial evidence that his obesity constituted a disability
of handi cap under chapter 760 or Title VII. The ADA and
subsequent federal regulations define disability as either (1)
physi cal or nmental inpairnment that substantially limts one or
nmore major life activities of such individual; (2) a record of a
physi cal or nmental inpairnent that substantially [imts one or
nmore major life activity of such individual; or (3) being
regarded as having a physical or nental inpairnent that
substantially limts one or nore major life activities of such

individual. E.g. Carr v. Publix Super Markets, Inc., 170 Fed.

Appx. 56, 58-59 (11th Cr. 2006); Hilburn v. Mirata El ectronics

North Anerica, Inc., 181 F.3d 1220, 1229 (11th G r. 1999)

("Regardl ess of whether [Plaintiff] is proceeding under a
classification or a msclassification theory, the record-of-

i mpai rment standard is satisfied only if she actually suffered a
physi cal inpairnent that substantially limted one or nore of
her major life activities. The inpairnent indicated in the
record nmust be an inpairnent that would substantially limt one
or nore of the individual's major life activities.”) 29 CF.R 8§

1630, App. § 1630.2(k) (1997); Colwell v. Suffol k County Police

Dep't., 158 F.3d 635, 645 (2nd Cr. 1998); Davidson v. Mdelfort

Cinic, Ltd., 133 F.3d 499, 510 n.7 (7th Gr. 1998); Sherrod v.

Anerican Airlines, Inc., 132 F.3d 1112, 1120-21 (5th Gr. 1998);

15



West v. Town of Jupiter Island, 146 F. Supp. 2d 1293, 1300-01

(S.D. Fla. 2000); 42 D.S.C. Section 12102(2) (2005); see 34

C.F.R Section 104.3(j)(1) (2005); Bragdon v. Abbott, 524 U. S.

624, 631 (1998); Quick v. Tripp, Scott, Conklin & Smith, P.A

43 F. Supp. 2d 1357, 1366 (S.D. Fla. 1999). As indicated there
was no evidence that Petitioner's obesity limts any magjor life
activity.

22. Finally, Dr. Glo's one-tinme coment sinply does not
rise to the level of discrimnation. The comrent may be rude or
of fensive, but it does not denonstrate discrimnation based on

Petitioner's obesity. See Hi gdon v. Jackson, 393 F.3d 1211,

1219 (11th Cir. 2004) ("[Plaintiff] alleges that [co-worker] was
rude, but this court has repeatedly stated that the civil rights

| aws were not intended to be a "civility code.""); Davis v. Town

of Lake Park, Fla., 245 F.3d 1232, 1239 (11th Gr. 2001)

(""Title VI is neither a general civility code nor a statute

maki ng actionable the "ordinary tribulations of the

wor kpl ace.'") (citations omtted); Anderson v. Coors Brew ng

Co., 181 F.3d 1171, 1178 (10th Cr. 1999) (citations omtted).
G ven Petitioner's |ack of evidence, the Petition For Relief
shoul d be di sm ssed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is, therefore,

16



RECOVMENDED t hat Respondent enter a final order affirmng
its decision that Petitioner is not eligible for services.
DONE AND ENTERED this 7th day of March, 2007, in

Tal | ahassee, Leon County, Florida.

@W%ﬂﬂyﬁl
DI ANE CLEAVI NGER
Adm ni strative Law Judge
Di vision of Adm nistrative Hearings
The DeSot o Buil di ng
1230 Apal achee Par kway
Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847
wwwv. doah. state. fl.us

Filed with the Clerk of the
D vision of Adm nistrative Hearings
this 7th day of March, 2007.

COPI ES FURNI SHED,

Deni se Crawford, Agency Cerk

Fl ori da Comm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Ronald J. d ardy
115 Si oux Trai
Crawfordville, Florida 32327

Joshua E. Laws, Esquire

Fl ori da Departnent of Corrections
2601 Blair Stone Road

Tal | ahassee, Florida 32399
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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